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bert, Attorney, and Richard T. Wtt, Steven J. Sweeney, and
Regi nal d Pal | esen, Attorneys, Environmental Protection
Agency.

Scott M DuBoff, Kenneth S. Kaufnman, Saone Baron
Crocker, Julie Becker, Thomas M Sneeringer, Ceorge Vary,
Charl es H Lockwood, Fred Main, Robin S. Conrad, J.

Wl ker Henry, Jan Amundson, Marjorie E. Powell, and
John W Pettit were on the brief for amci curiae Anerican
Aut onobi | e Manuf acturers Associ ation, et al.

Joseph M Polito, Jay E. Brant, Christopher J. Dunsky,
Kenneth C. Gold, and Daniella D. Landers were on the brief
for amci curiae Dott Industries, Inc., et al.

Before: W Ilians, G nsburg, and Rogers, G rcuit Judges.
pinion for the Court filed by Crcuit Judge G nsburg.

G nsburg, Crcuit Judge: The Environnmental Protection
Agency determned that General Mtors violated a O ean
Water Act permt issued by the State of M chigan, for which
t he agency inmposed an adm ni strative penalty of $62, 500.
GM petitions for review, arguing primarily that the EPA
erred in refusing to consider the Conpany's collateral attack
upon the validity of the state-issued permit. W concl ude,
first, that the EPA reasonably interpreted the C ean Water
Act, 33 U S.C. s 1311 et seq., to preclude such a collateral
attack in the course of an enforcenent proceedi ng and,
second, that substantial evidence supports the EPA' s finding
that GMviolated the permt. Accordingly, we deny the
Conmpany's petition for review

| . Background

Section 402 of the OM, id. s 1342, establishes the Nation-
al Pollutant Discharge Elimnation System (NPDES), a per-
mtting programthrough which the EPA and the several
States inplenent various regulatory limts upon the dis-
charge of pollutants into navigable waters. Forty-two States,

i ncludi ng M chigan, adm nister the NPDES programwi thin
their borders. See s 1342(b). Although those States assune

responsibility as the primary permtting authority, see
s 1342(c), the EPA retains the power to enforce state-issued
permts in federal court. See, e.g., s 1319.

In 1984 GM applied to the M chigan Departnment of Natural
Resources for an NPDES pernmt to di scharge stormater
froma point source, known as "CQutfall 002," at a plant in
Pontiac, Mchigan. The MDNR initially advised GMthat it
woul d not act upon the application until later that year, when
GM woul d be applying to renew its NPDES permt for the
ot her point sources at the plant. Upon receiving the renewal
application, however, the MDNR deci ded not to address the
stormmvater pernmit application for Qutfall 002 but rather to
revisit that matter "when EPA finalizes stornmwater discharge
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permt regulations.” |In 1987 the Congress put a stop to the
EPA' s ongoing attenpt to craft stormwvater permt regul a-
tions by prohibiting, except in limted circunstances, "the
Admi ni strator or the State ... [fromrequiring] a permt
under this section for discharges conposed entirely of storm
water." 33 U S.C s 1342(p)(1).*

In June, 1988 the MDNR issued GM a stormwater NPDES
permt for Qutfall 002 based upon its 1984 application. The
permt advised GMthat if aggrieved by its terns the Conpa-
ny could petition the MDNR for review but that the agency
"may reject any petition filed nore than 60 days after issu-
ance as being untinmely.” The permit, which specified [imts
upon GM s di scharge of copper, lead, and zinc, was to be in
ef fect through October 1, 1990. GMcould renew the permt
by submitting the appropriate forns "no |later than 180 days
prior to the date of expiration.” GV did not challenge the
terns of the permt. Meanwhile, in August, 1988, the Pontiac
pl ant ceased operati ng.

As required by its permt, GMbegan to subnmit to the
MDNR peri odi ¢ di scharge nonitoring reports (DVRs) for
Qutfall 002. Beginning in May, 1989 the DVRs reveal ed t hat
wat er di scharged at CQutfall 002 contained levels of netals in

* This prohibition was to last until 1992, but was extended by
statute to 1994 and then by regulation to 2001. See Pub. L. No.
102-580, s 364(1) (1992); 60 Fed. Reg. 40,230, 40,230/3 (1995).

excess of the limts set in the permt. GMdeterm ned that
those levels were the result not of cross-connections to the
plant's idled operations but of some conbination of netals
present in the rain and nmetals | eached fromthe roofs of

bui | di ngs and from copper gutters.

In 1991 the EPA twice ordered GMto conme into conpli -
ance with the terns of its permt. GMVresponded by coating
nost of the roofs and gutters, which | owered the concentra-
tions of netals in the discharges, but did not bring GMinto
full conmpliance with the ternms of its permt. In 1993 the
EPA filed an adm nistrative conplaint agai nst GM under
s 1319(g) (1), alleging 92 violations of its NPDES permt and
seeki ng the maxi mum adm ni strative penalty ($125,000) per-
mtted under s 1319(g)(2)(B).

After a hearing an Adm nistrative Law Judge held that GV
had violated the terns of its permt. First, the ALJ rejected
GM s clains that when found in stormmater copper, |ead, and
zinc are not "pollutants” within the nmeaning of the CWA see
s 1362(6), (13), and that channeling stormnvater to a point
source does not constitute adding pollutants to navi gabl e
waters. Second, the ALJ held that GMs failure to chall enge
its NPDES pernmit within 60 days of its issuance by the
MDNR prevented the Conpany from nounting a coll ateral
attack upon the permt in the course of the EPA enforcenent
action; therefore he did not consider GMs clains that the
permt was void both for mutual m stake and under the
prohi bition of stormvater permts in 33 U S . C s 1342(p).
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Third, based upon his reading of M chigan case |aw and upon
GM s conduct after October 1, 1990--the Conpany conti nued
to submt DVRs and thrice wote to the MDNR requesting

that it termnate the permt for Qutfall 002--the ALJ held
that the permt had not expired upon that date despite GV s
failure to apply for an extension at |east 180 days prior
thereto. Finally, the ALJ rejected GMs skeletal equal pro-
tection and due process clainms on the ground that GM s
status as an NPDES stormmvater permttee both distin-

gui shed it fromother conpanies with simlar discharges and
gave it notice of the basis for the enforcenent action agai nst
it.
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The ALJ assessed GM a civil penalty of $62,500, half the
anount sought by the EPA, because GM s viol ati ons were not
wi | I ful and because but for the Conpany's apparently uni que
status as hol der of an NPDES permt for discharges of

stormmvater it |ikely would have faced no penalty at all. See
s 1319(9g)(3) ("In determ ning the anbunt of any penalty
assessed under this subsection, the [agency] ... shall take
into account ... such other matters as justice may require").

The ALJ also held that if the Environnental Appeals Board

or this court reversed his ruling that the pernmt continued in
effect after Cctober 1, 1990, then the 39 violations that
occurred before that date would still warrant a penalty of
$62,500. The EAB affirmed the judgnent of the ALJ.

[1. Analysis

W review the EPA's finding of violations of a permt
i ssued under the Clean Water Act for |ack of "substantial
evidence in the record, taken as a whole," and the assessnent
of an administrative penalty for "abuse of discretion,” 33
US. C s 1319(g)(8), as we would under the Adm nistrative
Procedure Act, 5 U S.C s 706(2)(A), (E). . Buxton v.
EPA, 961 F. Supp. 6, 9 (D.D.C. 1997). Because in this case
GM does not argue that the EPA abused its discretion in
assessing the penalty, we address only the question whether
substanti al evidence supports the agency's finding that the
Conpany violated the ternms of its permt.

GMraises a threshold challenge to the EPA's reliance upon
the Cean Water Act rather than upon state |aw and, as a
fall back position, challenges the EPA's interpretation of the
Clean Water Act. We dispose of those argunments before
turning to GMs other objections to the EPA s deci sion

A. Federal versus State Law

GMs initial argunent is that the EAB erred in follow ng
federal rather than M chigan |aw, which arguably permts a
collateral attack upon a state-issued pernit when the State
initiates the enforcenment proceeding. See M chigan v. Sper-
andeo, 112 Mch. App. 337, 342, 315 N.W2d 863, 865 (1981).
Apparently, in GMs view the alternative to state | aw on the

guestion of collateral attacks is federal common | aw, which
woul d be i nappropriate under the Supreme Court's teaching

in O Mlveny & Myers v. FDIC, 512 U S. 79 (1994). See id.

at 87 (limting federal common |l aw to situations in which
"there is a significant conflict between sone federal policy or
interest and the use of state |aw').

The pertinent distinction between this case and O Mel veny,
however, is that here there is a federal statute to apply.
Accordingly, our task is but to "construe[ ] the |anguage of
[the] federal statute ... [an] enterprise [that] is, and al ways
has been, a matter of federal law" RTC v. D anond, 45
F.3d 665, 671 (2d Cir. 1995); see also Auction Co. of Am v.
FDIC, 132 F.3d 746, 749 (D.C. Cr. 1997) (statute applies "by
its own ternms ... not by virtue of any | awraki ng power of
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federal courts"). Therefore, there is no choice of |aw issue.

Nor do the cases GM cites provide any support for the
proposition that state | aw governs which defenses a pernmittee
may raise in the course of a federal proceeding to enforce the
terns of a state-issued pernmit. See United States v. Puerto
Rico, 721 F.2d 832 (1st Cir. 1983) (resolving question whether
CWA ousts federal courts of their original jurisdiction, under
28 U.S.C. s 1345, of all suits brought by the United States,
not whether federal enforcenent agency nust apply state
law); District of Colunbia v. Schranm 631 F.2d 854, 863
(D.C. Cr. 1980) (holding that CWA does not create "inplied
right of action"” for private party to challenge state permtting
decision, not that state law follows state pernmit into federal
forum for enforcement of CWA).

Accordingly, we reject GMs claimthat the Environnental
Appeal s Board erred in looking to federal law in order to
determ ne whether GM could raise a collateral attack upon
the validity of its permt in an adnministrative penalty proceed-
i ng brought pursuant to s 1319(qQ).

B. What Does Federal Law All ow?
As noted above, under s 1319(g)(8) the standard for re-

viewing the EPA's finding that a person has violated a permt
is whether "there is ... substantial evidence in the record,
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taken as a whole, to support the finding of a violation.” 1In
this case GMclains there is no substantial evidence that it
violated its pernmt because the evidence denonstrates that
the permit was invalid fromthe outset, but the EPA refused
to hear this attack upon the validity of the permt. The
guesti on now before us, therefore, is whether the EPA erred
ininterpreting the CM to limt the grounds upon which GV
may chall enge the validity and applicability of its permt in
this federal enforcement proceeding. Cf. Hoffman Hones,

Inc. v. EPA, 999 F.2d 256, 260-61 (7th Cr. 1993) (review ng
EPA's interpretation of CWA regul ations in course of adm n-
istrative penalty proceeding).

As GM suggests, because the EPA is charged with adm nis-
tering s 1319(g)(1), we review its decision per the famliar
anal ysis of Chevron U S. A Inc. v. NRDC, 467 U. S. 837 (1984).
Qur first task, using the "traditional tools of statutory con-
struction"” is to detern ne whether the Congress has spoken

to "the precise question at issue,” id. at 843 n.9. |If so, then
we "must give effect to the unanbi guously expressed intent
of Congress.” 1d. at 842-43. |If the Congress has not

expressed itself on that question, then Chevron step two
requires the court to defer to the agency's interpretation if it
"is reasonabl e and consistent with the statutory purpose.™

Chio v. United States Dep't of Interior, 880 F.2d 432, 441

(D.C. Gr. 1989).

1. Chevron step one

Inits brief, GMraised two argunents agai nst the EPA' s
interpretation. First, GMclained that the EPA required it
to exhaust its state admnistrative renmedi es, despite the |ack
of an exhaustion requirenent in the CM and in the teeth of
the Suprenme Court's teaching that such a requirenent can be
i nposed only by positive law-that is, by statute or agency
rule. See Darby v. G sneros, 509 U S. 137, 154 (1993); see
al so Time Warner Entertainnent Co. v. FCC, 144 F.3d 75, 79
n.5 (D.C. Cr. 1998) ("[J]udge nade notions of 'common | aw
[ exhaustion] always yield to statutes--particularly in adm nis-
trative law'). An exhaustion requirenent, however, is not
the sane as a prohibition upon collateral attack. The forner
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refers to adm nistrative or judicial proceedings that nust be
conpleted as a prelude to federal judicial review, in the
reviewi ng forum of course, such proceedi ngs do not have res
judicata effect. For exanple, on a petition to review a
decision of the NLRB, a federal court will not hear an issue
that was not first raised before the agency; an issue that was
rai sed before the agency, however, is not res judicata but
open to review. See, e.g., Exxel/Atnps, Inc. v. NLRB, 147
F.3d 972, 978 (D.C. Cr. 1998); see also 28 U.S.C

s 2254(b) (1) (A) (federal court shall not grant a state prison-
er's petition for wit of habeas corpus unless "the applicant
has exhausted the renedies available in the courts of the
State"). In contrast, the state adm nistrative and judici al
proceedings that GMfailed to pursue when the MDNR i ssued

its permt would not have been but a prelude to further
review by the EPA. On the contrary, had GM pursued its

state renedi es and prevailed, then there would have been no
permt for the EPA to enforce; had GM done so and | ost,

then it would have been prevented, under the doctrine of res
judicata, fromrelitigating the validity of its permt in a later
enf orcenent proceedi ng before the EPA

At oral argunment, GMin fact acknow edged that the EAB
had nmerely been inprecise, using the |anguage of exhaustion
and of prohibition interchangeably; the Board did not pur-
port to require that the Conpany have exhausted its state
renedies in order to challenge the validity of its permt in the
EPA enforcement proceeding. That is, the EAB did not even
inply that it could have heard GM s challenge to the validity
of its permt if only GM had previously sought state adm nis-
trative and judicial review of that permt (and presunably
been denied relief in those fora). Because the EAB did not
interpret the CW to require exhaustion of state renedi es
prior to raising a collateral attack upon the validity of a
permt in a federal enforcenment proceeding, GMs first argu-
ment fails. (For the same reason, the argument made by a
nunber of M chi gan conpani es appearing as amci--that even
if the EAB correctly inposed an exhaustion requirement, GV
nonet hel ess should be permitted collaterally to attack its
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permt under the authority of MKart v. United States, 395
U S. 185 (1969)--is irrelevant.)

Second, GM (joined by the Mchigan am ci) argues that the
CWA allows a collateral attack upon a state-issued NPDES
permt in an enforcenent proceedi ng because s 1369(b) (2)
prohibits only collateral attacks against "[a]ction[s] of the
Admi ni strator with respect to which review could have been
obt ai ned under [s 1369(b)(1)]," of which one is "issuing or
denyi ng any [NPDES] permt." A state-issued NPDES per-
mt, GMpoints out, is neither an action of the Adm nistrator
nor ot herw se nmade revi ewabl e under s 1369(b)(1); therefore,
t he argunment goes, the prohibition of collateral attacks in
s 1369(b)(2) does not bar its challenge in this federal proceed-
ing to the validity of its state-issued permt. Further, be-
cause references to state-issued and EPA-issued permts are
so often coupled in the dean Water Act, see, e.g., 33 U S.C
ss 1311(i) & (k), 1319(c)-(d) & (g), 1342(p), GMwoul d have us
infer that, by referring in s 1369(b)(2) solely to "[a]ction[s] of
the Adm nistrator,"” the Congress intended not to bar a
collateral attack against a state-issued permt; expressio uni-
us est exclusio alterius.

The inference GM woul d have us draw, however, sinply
does not follow  Section 1369(b)(1) authorizes the federa
courts of appeals to review certain actions of the EPA, not to
review the permtting decisions of the States. The failure of
the Congress in s 1369(b)(2) expressly to forbid collatera
attacks upon state permts is of no inport, therefore. That
is, not having authorized any review of state permts in the
first place, the Congress sinply had no reason to single out
and prohibit collateral review of state permts.

In sum neither of GMs argunments persuades us that the
Congress resol ved the question whether a state permttee
may collaterally challenge the validity of its state-issued
permt in the course of a federal enforcenent proceedi ng.
We nust therefore proceed to Chevron step two and deter-
m ne whet her the EPA reasonably interpreted the CWVA to
precl ude such a collateral attack
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2.Chevron step two

Presumably, the EPA would not find a permt violation if a
permt hol der could denonstrate that a state court had
previously decided that the pernmit was void ab initio; cer-
tainly we would not find reasonable an interpretation of the
CWA that precluded such a challenge to an EPA enforcenent
action. GMcan point to no such decision, however, because it
declined to take advantage of available state procedures to
challenge its permit. C. PIRGv. Powell Duffryn Term nals
Inc., 913 F.2d 64, 78 & n.27 (3d CGr. 1990) (permttee "not
deni ed due process"” when denied opportunity collaterally to
attack permt because "it sinply failed to use the process
available to it"). And the EPA persuasively argues that it
reasonably interpreted the Act to prevent GMfromdoing in a
federal enforcenment proceedi ng what the Conpany had de-
clined to do before the MDNR and the M chigan state courts.

First, the Cean Water Act assigns to the participating
states the primary role in adm nistering the NPDES permt-
ting program See American Paper Inst., Inc. v. EPA, 890
F.2d 869, 874 (7th Cr. 1989) (stating it "seens beyond
argunent that we should construe the [Clean Water] Act to
pl ace maxi mum responsibility for permtting decisions on the
states"). As the EPA states, precluding collateral attacks
ensures that "the States [have] the opportunity as a threshold
matter to address objections” to the permts they issue.

Mor eover, when a permt has been issued by a state agency,

it alone will have the information pertinent to an attack upon
t he deci si onmaki ng process that led to the issuance of that
permt. Not only would the EPA have to expend consi dera-

ble resources to obtain the information fromthe state agency;
it would al so be second-guessi ng that agency, which is incon-
sistent with the primary role of the States under the Act.

Rel atedl y, the EPA argues that precluding collateral at-
tacks is "consistent with Congress' desire to limt the scope of
enf orcenent proceedi ngs," as evidenced by a conmttee re-
port on the 1972 Cl ean Water Act anmendnents: "Enforce-
ment of violations of requirements under this Act should be
based on relatively narrow fact situations requiring a mni-
mum of di scretionary decisi onmaki ng or delay.” S. Rep. No.
92-414, at 64 (1971). Wile we mght not consider such a

report indicative of the intent of the whole Congress, we do
think it bolsters the agency's claimto have nade a reasonabl e
interpretation of the Act. |If the EPA cannot preclude a
collateral attack upon a state-issued pernmt, then it will find
enf orcenent proceedi ngs burdened by all manner of objec-

tions to the state proceedi ngs | eading up to issuance of the
permt. Enforcement will beconme a protracted rather than

an expedi ted undert aki ng.

Finally, this court, in a dictumin Schramm noted that
"congressional silence on federal court review of state permts
is consistent with the view that challengers to those permts
shoul d be relegated to state |law renedies in state courts.”

631 F.2d at 863 n.15. Certainly the EPA, acting in accor-
dance with this dictum the division of authority in the Act
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between state and federal permtting agencies, and the Sen-
ate Committee's expectation that enforcenment proceedi ngs

woul d be straightforward and speedy, could reasonably inter-
pret the Act to remit to a state forum any attack upon the
validity of a state permt. Therefore, applying Chevron step
two, we conclude that the EPA was not unreasonable in
interpreting the CM to preclude GM from attacking the
validity of its state permt in this federal enforcenent pro-
ceedi ng.

C.GM s xher Chall enges

GMraises two argunments that are not foreclosed by the
concl usi on reached i medi ately above. Each may be re-
solved in short order.

First, GM contends the EPA erred in concluding that the
permt for Qutfall 002 did not expire on Cctober 1, 1990.
Recal | the ALJ held that the appropriate penalty would be
t he sane regardl ess of whether GM was responsible for the
di scharges after that date, and GM did not challenge the
ALJ's penalty cal cul ati ons before the EAB or this court.
Therefore, we need not resolve whether substantial evidence
supports the EPA's finding that GMviolated the terns of its
permt after October 1, 1990; even if GMdid not do so, its
penalty would still be $62, 500.
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Second, GMclainms it was denied due process because it
| acked notice that "netals present in rainfall or |eached from
roofs and gutters would be considered 'pollutants' that were
the responsibility of the permt holder." The permt for
Qutfall 002, however, clearly states that "the permittee is
aut hori zed to discharge an unspecified amunt of stormater
runoff .... [which] shall be linmted [to 140 F/I of copper, 75
Fg/ of lead, and 1000 Fg/l of zinc]." GM in its correspondence
informing the MDNR of its permt violations, itself counted
t he anbi ent and | eached netals as contributing to those
viol ations. Consequently, GV s lack of notice claimrings
hollow, to say the least. See NRDC v. EPA, 673 F.2d 400,
406-07 (D.C. Cir. 1982) ("Each individual subject to the
[ Consolidated Permit Regulations] will of necessity have par-
ticipated in a permt proceedi ng before being puni shed for
violating the conditions specified in his permt. A polluter
charged with violating those conditions will certainly be on
notice of the duty he is alleged to have breached").

Thi s exhausts GM's challenges to the EPA' s finding that
the Conpany violated its NPDES permt for Qutfall 002.
GM does not contest the EPA' s concl usion that the inforna-
tion contained in the DVRs it submtted constitutes substan-
tial evidence that GMviolated its pernmt on at |east 39
occasions prior to Cctober 1, 1990. Accordingly, we hold that
substanti al evidence supports the EPA' s finding of violations.

I1'l. Conclusion

For the foregoing reasons, the petition for reviewis

Deni ed.
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